This Agreement requires approval by the local governing board of the participating municipal corporation.  A signed copy must be provided to the Administrative Participant prior to participation. 

  

MUNICIPAL COOPERATION AGREEMENT FOR

ENERGY PURCHASING SERVICES
THIS MUNICIPAL COOPERATION AGREEMENT, dated as of the 1st day of May, 2005, is entered into by and among those several municipal corporations, organized and existing under the laws of the State of New York, which may from time to time execute and deliver this Agreement, thereby agreeing to be bound by its terms and conditions, and which are hereinafter individually referred to as a "Participant" and collectively referred to as the "Participants".

RECITALS

Article 5-G of the New York General Municipal Law authorizes municipal corporations to enter into agreements for the performance or exercise of services, functions, powers or activities on a cooperative or contract basis among themselves or one for the other.  

Section 119-n of the General Municipal Law defines the term "municipal corporation" for the purposes of Article 5-G as a county outside the city of New York, a city, a town, a village, a board of cooperative educational services, a fire district or a school district.

Each of the Participants is a "municipal corporation" as defined above.

The Participants wish to enter into a cooperative agreement for the purpose of purchasing natural gas and/or electricity for their municipalities, identifying themselves collectively as the New York School and Municipal Energy Consortium (hereinafter the "NYSMEC") for that purpose.

IN CONSIDERATION OF the mutual promises herein contained and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Participants covenant and agree as follows:

1. JOINT SERVICE DESCRIPTION

The Participants hereby agree to cooperatively purchase natural gas and/or electricity, to aggregate and coordinate their natural gas and electricity consumption, and to jointly share the costs and benefits of bidding, purchasing, delivery, billing, and review and audit of bills for natural gas and/or electricity on a cooperative basis.

2. PARTICIPATION

Participants shall each execute and deliver a counterpart of this Agreement to the Administrative Participant, together with a resolution authorizing participation in the NYSMEC, duly adopted by Participant’s governing body in the form annexed to this Agreement as an Exhibit.  Each Participant hereby agrees:

a. to designate its participation under this Agreement as a natural gas and/or electricity consumer;

b. to promptly deliver to the Administrative Participant upon request such historical and current consumption information as will enable the Administrative Participant to estimate and project Participant’s energy consumption and to reconcile Participant’s estimated energy consumption against actual energy usage; and

c. to promptly pay for estimated energy consumption, energy participation/coordination services, and reconciliation between estimates and actual energy consumption, in accordance with the Schedule annexed to this Agreement.

3. TERM AND RENEWAL

Participant’s contractual commitment to participate under this Agreement shall be coextensive with the term of the natural gas supply contract and/or the electricity supply contract negotiated for the NYSMEC or in effect at the time the municipal corporation becomes a Participant for natural gas and/or electricity consumption.  The respective durations of the natural gas supply contract and the electricity supply contract shall be stated in the Schedule annexed to this Agreement.  However, in no event shall the Participant’s contractual commitment for natural gas consumption or electricity consumption under this Agreement exceed a term of five (5) years.  Participation may be renewed by Participant’s delivery to the Administrative Participant of an authorizing resolution which adopts the most current Schedule offered by the NYSMEC.  Otherwise, participation and the contractual commitment of the Participant expire upon the expiration of the NYSMEC’s natural gas supply contract or electricity supply contract, respectively.

4. MANAGEMENT

Administrative services and duties required by this Agreement shall be performed by the Administrative Participant.  The Administrative Participant shall be the Onondaga-Cortland-Madison Board of Cooperative Educational Services.  The Administrative Participant shall also be a Participant under this Agreement and shall have all of the rights and obligations of a Participant.

5. AUTHORITY AND RESPONSIBILITY OF ADMINISTRATIVE PARTICIPANT

The Administrative Participant is hereby authorized and hereby agrees to perform the following duties for and on behalf of each Participant:

a. to prepare, advertise and disseminate such bid specifications for the purchase and delivery of natural gas and/or electricity as it deems appropriate, based upon the needs of Participants determined from information provided to the Administrative Participant by the Participants.  The bid process shall be conducted in accordance with the requirements of Article 5-A of the General Municipal Law, including without limitation Section 103 thereof, and any applicable provisions of the Education Law (or other laws applicable to public bids by a Participant, of which  such Participant provides adequate prior written notice to the Administrative Participant).  Participants otherwise agree to comply with the requirements of any statute or regulation specifically applicable to them with respect to the advertisement of public bids;

b. as agent for and on behalf of the Participants and in accordance with such bid specifications, to award contracts for the delivery of natural gas and/or electricity to the lowest responsible bidder as determined by the Administrative Participant, or to reject any or all such bids.  Contracts shall be in such form or forms as the Administrative Participant deems to be appropriate.  To the extent that and whenever legal title for such natural gas and/or electricity may  pass to the Administrative Participant, the parties agree that such title shall pass automatically and simultaneously to the Participant for which the natural gas or electricity has been purchased; 

c. to establish an Advisory Council of Participants to advise the Administrative Participant on the preparation, advertisement, and dissemination of bid specifications for the purchase and delivery of natural gas and/or electricity and on such other matters as may be appropriate;

d. to establish the amount and frequency of payments required from each Participant, based upon the estimated cost of the natural gas and/or electricity to be  purchased for such Participant; to allocate costs incurred in administering this Agreement to the Participants in proportion to the relative costs of each Participant's purchases of gas and/or electricity; to establish a reasonable method of estimating usage and reconciling actual usage, and to require that Participants deposit in advance with the Administrative Participant such amounts as may reasonably be determined from time to time to be payable for the account of such Participant to the supplier upon delivery of the natural gas and/or electricity to the Participant; 

e. to pay in accordance with the terms of the contracts it has awarded for the natural gas and/or electricity delivered to Participants;

f. to designate the bank(s) or trust company(ies) in which moneys received by the Administrative Participant on behalf of Participants shall be deposited;

g. to receive, deposit and, to the extent they are not required for immediate expenditure, temporarily invest moneys received from Participants.  The deposit and investment of funds shall in all respects comply with the requirements of Sections 10 and 11 of the General Municipal Law and shall be held in the custody of the Administrative Participant on behalf of the Participants.  Participants’ moneys may be commingled and administered as a common fund in one or more accounts as determined by the Administrative Participant, provided that such moneys may not be commingled with other moneys or investments of the Administrative Participant.  Earnings from such deposits and investments shall be used first to defray the expenses of the Administrative Participant in performing its duties under this Agreement and the balance, after any reasonable reserve or encumbrance, shall be annually accounted for and distributed to the Participants in proportion to their relative contribution to such earnings or in accordance with any other reasonable formula;

h. all moneys made available for expenditure hereunder shall be in the custody of the fiscal officer of the Administrative Participant, who shall provide for the custody, investment and disbursement of the funds received hereunder, provided that an appropriate bond or undertaking shall be required in connection therewith, the cost which shall be deemed an expense to be reimbursed hereunder.  Such fiscal officer is hereby authorized to make payments subject to audit by the auditing official or body of the Administrative Participant;

i. to retain, subject to general laws applicable to municipal corporations and school districts, such consultants, other advisors, legal counsel and independent auditors  as the Administrative Participant deems appropriate in order to accomplish the purposes of this Agreement, and to allocate the cost thereof to the Participants in proportion to the relative costs of their purchases of natural gas and/or electricity in the year during which such services are rendered or in accordance with any other reasonable formula;

j. to provide for an annual audit of the activities undertaken pursuant to this Agreement, in accordance with generally accepted government auditing standards, and to provide a copy of such audit to each Participant on or about November 1 of each fiscal year.

k. unless otherwise determined by the Administrative Participant, the fiscal year for the administration of this Agreement shall be May 1 to April 30;

l. to designate a representative of the Administrative Participant as Chairman of the NYSMEC.  Except as specifically required herein with respect to the custody of funds, the responsibility for the administration and management of this Agreement shall be delegated to such officers or employees of the Administrative Participant as it shall deem appropriate.  The Administrative Participant shall enter into such contracts as it deems appropriate to assist in the administration and management of this Agreement;

m. to prepare and file such reports as may be required by Article 3 of the General Municipal Law (Section 30 and following);

n. to perform such studies and gather such information as it deems appropriate to accomplish the purposes of this Agreement;

o. to calculate and impose any necessary assessment on Participants for additional payments if actual costs (e.g., due to energy consumed, administrative expenses and/or other expenses) exceed amounts held by the Administrative Participant on behalf of Participants.  The Administrative Participant shall refund amounts in excess of funds required or retain such excess amounts and apply them to the succeeding year's budget.  Settlement of assessments or refunds shall be part of the annual reconciliation process;

p. to take all such other actions as may be reasonably necessary and appropriate to provide for the efficient administration and management of this Agreement.

6. NON-EMPLOYEES OF OTHER PARTICIPANTS

The Administrative Participant's officers and employees who assist or participate in the administration and management of this Agreement shall not be deemed employees of any other Participant.  No Participant other than the Administrative Participant shall have any authority to engage the services of any person as an employee under this Agreement on behalf of the NYSMEC.  The Administrative Participant shall provide for all necessary services and materials for the administration and management of this Agreement, and the reasonable costs thereof shall be reimbursed by the Participants.

7. TERMINATION FOR NON-PAYMENT

If a Participant fails to make payment due in accordance with the terms set forth in the Schedule, the Administrative Participant, in its discretion after consulting with the Advisory  Council, may terminate this Agreement with respect to the non-paying Participant.  In the event of termination, all outstanding balances owed by the non-paying Participant shall remain due and payable.

8. TERMINATION OF AGREEMENT

If for any reason, prior to the expiration of its term, the services described in this Agreement can no longer be performed or provided, the Administrative Participant, after consultation with the Advisory Council and with as much prior notice to the Participants as is practical, may in its discretion terminate this Agreement.  Following termination under this paragraph, all moneys remaining after all liabilities have been satisfied shall be refunded to the Participants in proportion of the relative costs of each Participant's purchases of natural gas and/or electricity in the current year or in accordance with any other reasonable formula.

9. JOINT AND SEVERAL RESPONSIBILITY

Each Participant agrees that it is individually responsible for and shall pay upon demand, or otherwise in accordance with the terms of this Agreement, the cost of the natural gas and/or electricity ordered on its behalf and further agrees with all present and future Participants to be jointly and severally responsible for the costs of providing this joint service and for the debts and liabilities of the Administrative Participant, incurred on behalf of the Participants pursuant to this Agreement.

10. DISCLAIMER OF WARRANTIES

THE PARTICIPANT ACKNOWLEDGES AND AGREES THAT NO PARTY TO THIS AGREEMENT HAS MADE NOR HEREBY MAKES ANY REPRESENTATION, WARRANTY, OR COVENANT, EXPRESS OR IMPLIED, WITH RESPECT TO THE MERCHANTABILITY, CONDITION, QUALITY, DURABILITY, DESIGN, OPERATION, FITNESS FOR USE, OR SUITABILITY OF THE NATURAL GAS AND/OR ELECTRICITY IN ANY RESPECT WHATSOEVER OR IN CONNECTION WITH OR FOR THE PURPOSES AND USES OF THE PARTICIPANT, NOR ANY OTHER REPRESENTATION, WARRANTY, OR COVENANT OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH RESPECT THERETO, AND NO PARTY TO THIS AGREEMENT SHALL BE OBLIGATED OR LIABLE FOR ACTUAL, INCIDENTAL, CONSEQUENTIAL, OR OTHER DAMAGES OF OR TO THE PARTICIPANT OR ANY OTHER PERSON OR ENTITY ARISING OUT OF OR IN CONNECTION WITH THE USE OR PERFORMANCE OF THE NATURAL GAS AND/OR ELECTRICITY AND/OR THE DELIVERY OR FAILURE TO DELIVER THEREOF OR ARISING OUT OF OR RELATED TO THE TRANSMISSION FACILITIES OF SUCH NATURAL GAS OR ELECTRICITY.  All manufacturers’, suppliers’, or other warranties, if any, express or implied, with respect to the natural gas and/or electricity, the delivery thereof, or the transmission facilities related thereto, which are negotiated by the Administrative Participant in connection with natural gas and electricity supply contracts associated with this Agreement, are hereby assigned to the Participant, and the Participant is hereby authorized to obtain the customary services furnished in connection with such warranties at the Participant's expense.

11. LIABILITY AND RELEASE

The Participants authorize the Administrative Participant to purchase insurance, including but not limited to liability insurance, to insure against such risks that may be associated with the purchase and delivery of natural gas and/or electricity, to the extent that the Administrative Participant deems necessary and appropriate in its discretion.  The Participants understand that this Agreement only affords a cooperative bidding and purchasing service and that no Participant is in any way responsible for the delivery of natural gas or electricity by suppliers under contract.  Each Participant hereby releases all other Participants from any and all claims arising from or related to in any way its participation in this Agreement, except that the Administrative Participant shall be liable solely for negligence in connection with its custody of the Participant's funds in accordance with this Agreement.

12. INDEMNIFICATION

The Participant agrees to defend, indemnify and save harmless the other Participants and their respective board members, officers, employees, and agents from and against any and all expenses, liability, loss, damages, costs of actions, suits, judgments and claims, including reasonable attorneys' fees and disbursements, by or on behalf of any person or entity arising from or related in any way to the participation in this Agreement by the Participant, or the negligent acts or omissions or other culpable conduct of the Participant, its board members, officers, employees, agents, or other persons for which the Participant is legally responsible.

13. ASSIGNMENT AND AMENDMENT

This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and assigns, provided, however, that no party may assign this Agreement or any of its rights or obligations hereunder.  This Agreement may be amended only in writing agreed to by each of the Participants.

14. APPROVAL AND EXECUTION; WARRANTIES AND REPRESENTATIONS

This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, but all of which together shall constitute one and the same instrument.  This Agreement shall be approved by each Participant's governing body in accordance with the requirements of law applicable to such Participant.  By entering into this Agreement, each Participant warrants and represents that this Agreement is within its lawful powers, that this Agreement has been approved by its governing body in compliance with all applicable laws and procedures, that all necessary approvals necessary for execution, delivery and performance by such Participant have been obtained, that no litigation is pending or to its knowledge threatened regarding its execution, delivery or performance of this Agreement, and that this Agreement is lawful and binding upon it in accordance with its terms.

15. DISPUTE RESOLUTION

Any dispute between or among the Participants arising from or related to this Agreement shall be determined by mediation and, if not successfully mediated, by arbitration.  In either case, the proceedings shall be conducted in accordance with the applicable commercial mediation or arbitration rules of the American Arbitration Association, provided that any statutory notice of claim or statute of limitations provisions applicable to the Administrative Participant or to a Participant are also complied with.  Unless otherwise agreed by the parties to any such dispute, the mediation and arbitration shall occur at a location within Onondaga County reasonably specified by the Administrative Participant.

16. GOVERNING LAW; VENUE

This Agreement shall be governed by and construed in accordance with the laws of the State of New York.  The venue of any action or proceeding arising from or related to this Agreement shall be Onondaga County, New York.

17. MISCELLANEOUS

a. Any notice or other communication given under the terms of this Agreement shall be in writing and delivered personally or mailed or delivered by facsimile (with copy delivered by mail) to the last known post office address or telefax number of the party.  All notices shall be effective when delivered, deposited in the mail, or delivered by facsimile, whichever first occurs.

b. Every provision of this Agreement is intended to be severable.  If any provision is held to be invalid or unenforceable by a court or administrative agency of competent jurisdiction, all other provisions shall continue in full force and effect.

c. Paragraph headings have been provided for convenience of reference only and shall not control, affect the meaning of, or be used in the interpretation of any provisions of this Agreement.

IN WITNESS WHEREOF, this Agreement has been executed by the duly authorized officers of the undersigned...
Date: ___________________


__________________________________________







“Participant”







By:
_____________________________________


(Signature of Officer)







Its:_______________________________________

(Title of Officer)


Date: ___________________


ONONDAGA-CORTLAND-MADISON BOCES,







“Administrative Participant”







By:
_____________________________________

(Signature of Officer)







Its:
_____________________________________

(Title of Officer)

MUNICIPAL COOPERATION AGREEMENT FOR

ENERGY PURCHASING SERVICES

BILLING SCHEDULE

Participation Period
National Grid
Natural Gas



May 1, 2007 - April 30, 2012
Electricity



May 1, 2010 - April 30, 2012

NYSEG

Natural Gas



May 1, 2007 - April 30, 2012
Electricity



May 1, 2010 - April 30, 2012
Billing Period - Natural Gas and/or Electricity Consumption 
The Participant's natural gas and/or electricity bills are estimated, based upon a three-year consumption average, factoring in other variables such as, but not limited to, previous weather patterns, energy improvements at sites and construction.  The Participant will be billed in six (6) installments invoiced on or about the following dates:

Installment 1
June 1


Installment 4
December 1

Installment 2
August 1

Installment 5 
February 1

Installment 3
October 1

Installment 6
April 1  

Billing Period - Energy Services Coordination
For school districts, the billing period for the participation/coordination of energy services is ten (10) relatively equal monthly installments from September through June.  

For all other municipalities, the billing period for the participation/coordination of energy services is one (1) initial lump sum payment due on or about January 1 or within thirty (30) days of the invoice date, whichever is later.

Reconciliation
Reconciliation is the balancing between the amount paid based on estimates and the amount due based on actual costs and consumption.  The Administrative Participant performs an annual reconciliation, balancing the amount paid for the six (6) installments and the amount of actual natural gas and/or electricity consumed based upon the Participant's actual bills. 

The reconciliation balance also reflects any interest earned, unpaid prior balances, and losses to the NYSMEC due to unpaid or uncollectable accounts payable and/or other costs under the Agreement.  All gains or losses to the NYSMEC are prorated to the Participants in proportion to the relative costs of each Participant's purchases of natural gas and/or electricity in the year during which such services are rendered, or in accordance with any other reasonable formula. 

The reconciliation for the previous year occurs in October of the next year.  If the Participant has overpaid, then the Participant will receive a refund of the credit balance.

Payments for Natural Gas and/or Electricity Consumption and Installment Billing
The Participant agrees to pay all installment and other invoices within thirty (30) days of the invoice date.  The Participant's bill is prepared and mailed through the NYSMEC.  Payments must be made payable to the "New York School and Municipal Energy Consortium" or "NYSMEC".  A one-percent (1.00%) per month late penalty will be assessed on the outstanding balance of any unpaid invoices exceeding thirty (30) days from the original invoice date.  Late payments may affect the Participant's share of NYSMEC's year-end surplus, if any.  The Administrative Participant may calculate and impose any necessary assessment on the Participants for additional payments if actual costs (e.g., due to energy consumed, administrative expenses and/or other expenses) exceed amounts held on behalf of the Participants and may refund amounts in excess of amounts required or may retain such excess amounts and apply such amounts to the next year's budget.

Termination for Non-payment
The Agreement may be terminated with respect to the Participant at the discretion of the Administrative Participant, after consultation with the Advisory Council,  for non-payment exceeding sixty (60) days from the original invoice date.  If the Participant is in jeopardy of being terminated, it will be given written notice and ten (10) days to pay in full.  Upon termination, the Participant will be given written notice.  In such event, all outstanding balances owed by the Participant remain due and payable.  In the event of termination, the Administrative Participant may in its discretion refuse future requests for participation from the Participant.
By signing below, the Participant agrees to all of the terms and conditions of the Agreement and of this Billing Schedule for the service period described above.  Furthermore, it authorizes the Administrative Participant to act on its behalf to prepare, advertise, disseminate, open and award bids for the purchase and delivery of natural gas and/or electricity (copy of Board Resolution attached).
___________________________________________

_____________________

Signature of Authorized Representative of 



Date

Municipal Corporation

___________________________________________


Address of School District or Municipality

Name of the School District or Municipality





____________________________________

____________________________________

____________________________________

EXHIBIT

RESOLUTION AUTHORIZING PARTICIPATION IN NYSMEC

WHEREAS, Article 5-G of the New York State General Municipal Law authorizes municipal corporations to enter into cooperative agreements for the performance or exercise of services, functions, powers or activities on a cooperative or contract basis among themselves or one for the other,

WHEREAS, Section 119-n of the General Municipal Law defines the term "municipal corporation" for the purposes of Article 5-G as a county outside the city of New York, a city, a town, a village, a board of cooperative educational services, a fire district or a school district;

WHEREAS, ________________________________________ is a "municipal corporation" as defined above;

school district, town, village, etc.

WHEREAS, this Board wishes for this municipal corporation to become or remain a Participant pursuant to the Municipal Cooperation Agreement For Energy Purchasing Services dated the 1st day of May, 2005 (the “Agreement”), among municipal corporations collectively identified as the New York School and Municipal Energy Consortium ("NYSMEC") upon the terms of the Agreement and further wishes to authorize participation as an energy consumer for natural gas and/or electricity as specified below.
NOW THEREFORE, BE IT RESOLVED that the Board hereby determines that it is in the interests of the ________________________________________ (hereinafter "Participant") to participate in the NYSMEC, 

school district, town, village, etc.
authorizes and directs __________________________________________ to sign the Agreement/and or the 

                                            insert name or title of Participant representative
Billing Schedule for [natural gas][electricity][natural gas and electricity] pursuant to the Agreement for the term ending April 30, 2012 for all natural gas participants; and April 30, 2012 for all electric participants on its behalf and further authorizes its officers and employees to execute such other documents and take such other actions as may be necessary or appropriate to carry out the intent of this resolution; and 

BE IT FURTHER RESOLVED that the Participant agrees to participate in the future municipal cooperative bids for the purchase and delivery of natural gas and/or electricity pursuant to the Agreement and subject to subsequent approval by this Board. 
BE IT FURTHER RESOLVED that the Participant authorizes the Administrative Participant (as defined in the Agreement) to prepare, advertise, disseminate and open bids and to award contracts for the purchase and delivery of natural gas and/or electricity on behalf of the Participant, subject to subsequent approval by this Board in accordance with such bid specification, to the lowest responsible bidder as is determined by the Administrative Participant or to reject any or all such bids; and

BE IT FURTHER RESOLVED that the Participant agrees to advertise said bid as may be directed by the Administrative Participant; and

BE IT FURTHER RESOLVED that the officers and employees of Participant are authorized to execute such other documents and take such other actions as may be necessary or appropriate to carry out the intent of this resolution.


I certify that the foregoing resolution was duly adopted by the governing body named therein at a duly convened meeting thereof, held upon due notice and in accordance with all applicable laws, charters, by-laws and ordinances, including but not limited to the Open Meetings Law, as follows:

Date of Meeting:  ____________________

Vote: Yes ______



No ______



Abstaining/Absent _____

______________________________

__________________


SEAL

Clerk of governing body



Date 
                                 


of municipal Participant
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