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INTRODUCTION

Since May of 2011 School Districts have been working tirelessly to understand and implement the new APPR regulations.  Just as the September 1, 2011 APPR plan deadline was upon us, the New York State Supreme Court decided NYSUT’s challenge to the Commissioner’s APPR regulations.  The Court’s decision invalidated six of the Commissioner’s regulations prompting some important changes in creating and implementing an APPR plan.

While certain questions remain open, this document is being offered to help update  our Districts on the current state of the APPR and to provide practical advice.  

SYNOPSIS


While the Court’s decision and its ramifications are discussed in more detail below, the following points of interest serve as a basic overview of the APPR in light of the ruling.

⁪
For State Component 20% based upon growth measured through the State Assessments there has been no change.  

⁪
For the Local Component 20% the Court ruled that the student growth measures utilized to measure the State Component 20% cannot be used to measure the Local Component.  However, to the extent other data can be derived from the State Assessment to define a “distinctly different measure of student achievement,” such data may be used “provided the measure is developed locally through the collective bargaining process.” (All the other options for the local 20% that you were familiar with before the lawsuit REMAIN VALID.)
⁪
For the Other Component 60% the Court invalidated the requirement that 40 of 60 points must come from multiple observations.  However, multiple observations are not prevented and remained encouraged by SED.
⁪
The overall HEDI scoring bands have been struck down.  However, the individual component scoring bands (State, Local, Other) are still valid.  So, you can give scores, you just can’t convert them to Highly Effective, Effective, Developing, or Ineffective until the scoring bands issue gets worked out.)
⁪
Regulations stating that the APPR need not be considered in tenure decisions have been ruled invalid.  As the statutory language related to the procedural requirements is somewhat ambiguous we strongly recommend that you seek legal assistance when implementing.     


With this overview in mind, the following questions and answers provide guidance on the Court’s decision and its immediate affect, as well as discusses the anticipated future impacts of the litigation.

Is the NYS Supreme Court’s decision final?

Not necessarily.  In New York the Supreme Court is the trial court of general jurisdiction.  Any party to a decision by the Supreme Court has the right have its case reviewed by the Appellate Division.  According to the recent updated guidance, SED will appeal the Supreme Court’s decision.  Once the Appellate Division makes a decision either party could request that the Court of Appeals (NYS’ highest court) hear the case.  While the Court of Appeals has discretion as to what cases it reviews, given the importance of this matter it would not be surprising for it to reach the high court.     
Do we have to follow the Supreme Court’s decision until the Appellate Court Rules differently?

Yes.  Since the Supreme Court had jurisdiction over the Board of Regents it has the legal authority to rule on the validity of the SED regulations.  So until the Appellate Division overrules or modifies the Supreme Court’s decision it remains binding.  (An exception is if the NYS legislature makes changes to the law).   

What specific regulations were invalidated and what is the impact?
There were six specific regulations declared invalid.  They are as follows:
(1)
8 NYCRR §30-2.4[c](3)[d] – This regulation allowed the use of State assessments for the locally selected measure component.  The Court ruled that “to the extent that the same ‘student growth measures’ utilized to measure the first 20% category . . . [it] may not be utilized to measure the second category” since this would cause student growth on a single assessment to account for 40% of a teacher’s score which is in conflict with the statutes’ mandate that the HEDI score incorporate multiple measures of effectiveness.     


It should be noted that the Court rejected NYSUT’s contention that the locally selected component could not in any way use the State assessments.  As the Court wrote,

This is not, as petitioners maintain, a comprehensive preclusion against the use of State assessments.  Rather, the specific exclusion is that a local district may utilize the ‘student growth data on state assessments’ required in the first 20% category in defining the second 20% category.  To the extent other data can be derived from the State assessments to define a distinctly different measure of student achievement, such data may be utilized in formulation the second 20% category measure – provided this measure is developed locally through the collective bargaining process.
Practical Application – This regulation only struck down one type of locally selected measure for classroom teachers.  The regulations still list other categories of valid locally selected measures to choose from.    
§30-2.4[c](3)[a] – student assessment approved by SED

§30-2.4[c](3)[b] – a district, regional or BOCES-developed assessment

§30-2.4[c](3)[c] – a school-wide, group or team metric based on a State assessment, an approved student assessment or a district, regional or BOCES-developed assessment, across multiple classrooms in a grade level or subject area (e.g., school-wide growth on a locally selected math assessment or grade-level growth on the grade four English language arts State assessment

§30-2.4[c](3)[e] – a structured district-wide student growth goal-setting process to be used with any State assessment, an approved student assessment, or other school or teacher-created assessment.  

(2) 8 NYCRR §30-2.4[d](1)[iii] – This regulation required that in the “Other Measures” category, 40 of the 60 points come from multiple classroom observations.  The Court invalided the regulation stating that “[w]heather and to what extent classroom observation and professional growth are utilized in defining the 60 point evaluation component must necessarily be determined through negotiations.”  

(3) 8 NYCRR §30-2.4[d](1)[iv](c) – This regulation allowed no more than 5 of the Other Measures’ 60 points to come from “evidence that the teacher sets informed professional growth goals and strives for continuous professional growth as demonstrated through teacher self-reflections and teacher progress on professional growth goals.”  As with number (2) above, the Court invalided the regulation stating that “[w]heather and to what extent classroom observation and professional growth are utilized in defining the 60 point evaluation component must necessarily be determined through negotiations.”  

Practical Application of numbers (2) and (3) – Under the Other Measures category a District must still choose an approved rubric or be granted a variance for a rubric.  In deciding how to best gather the information necessary to complete the Other Measures category within the rubric, the District and the Union must negotiate what procedures they will use.  While multiple observations may be use they are no longer required.  Moreover the amount of points that come from observations cannot be mandated by SED but must be locally determined through negotiations.  The Court also lifted the limitation on the use of teacher goal setting related to professional development.  
In finding the above regulation invalid the Court determined that when the statute required that the Other Measures be determined through local negotiations consistent with the Commissioner’s standards, the word standards referred to teaching standards, not the procedures for conducting the evaluations.  

(4)
8 NYCRR §30-2.12[b] – This regulation allowed SED to order a corrective action plan which could include the use of independent evaluators if evidence suggested that a more rigorous evaluation system is needed to improve teacher performance.  The Court struck this provision down to the degree that it allows for the appointment of independent examiners.  

Practical Application – Because this was an enforcement provision it would only apply to Districts after a finding that its evaluation system needed to be more rigorous.  As such it does not have a practical affect on the District’s development and implementation of an APPR plan.

(5) and (6)  8 NYCRR §30-2.1[d] and 8 NYCRR §30-2.11[c] – Both of these regulations generally state that nothing in the statute or regulations shall be construed to affect the statutory right of a school district or BOCES to terminate a probationary teacher or principal or to restrict a school district’s or BOCES’ discretion making a tenure determination.
Practical Application – The most important part of the Court’s ruling on this issue is what it does not require.  The Court’s ruling only states that the statute requires the APPR to shall be a significant factor in employment decisions, including tenure, and that to the extent the regulations are inconsistent with this mandate they are invalid.  
While the law does clearly state that a teacher’s APPR score must be a significant fact in any tenure decision.  The law does not require that it be the sole or even the primary factor.  As with any tenure decision there are numerous factors that have to be considered.  It is important to note that nothing in the statute nor in the Court’s decision modifies the procedure for informing a teacher that s/he will not be recommended for tenure or gives the teacher any greater procedural rights in the process.  If a teacher was to ask for the reasons for not granting tenure however, it would appear that the new law requires some discussion/consideration of his/her APPR score.  In the rare occasion that a teacher has a high APPR score but is not being recommended for tenure, the District should articulate what other factors where considered.  (Remember that arbitrators do not have the power to grant tenure and the Commissioner and Courts will generally not substitute its judgment for the District as long as the decision is not arbitrary or capricious.)  
(7)
§30-2.6(a)(1) – The Court invalidated the final HEDI scoring bands.  While the statute gives the Commissioner the power to set the scoring bands the Court struck down the overall HEDI scoring because the regulation “assigns disproportionate weight to the 40% student achievement measures.”  In other words the Court said that because a teacher who scores an “ineffective” rating on the state and local assessment must receive an “ineffective” rating overall, regardless of his/her performance on the Other 60% measures, this violates the statute’s requirement that the overall score be based on multiple measures of effectiveness.  While the Court was without power to set the actual scoring bands it did strongly indicate that the overall scoring band promulgated in the draft regulations (which set an overall ineffective rating to a score of 50 or under) would be appropriate.  

Practical Application – Until the Appellate Court overrules this Court’s decision, or alternatively SED sets a new HEDI scoring band, Districts will not be able to provide a final overall HEDI score.  However, the individual subcomponent bands remain valid and in full force.  As such, Districts can negotiate and then assign scores for each of the subcomponents, which when added to the State subcomponent score will give an overall numerical score.  So once the Courts or SED determine the final scoring bands this numerical score can easily be converted to a HEDI score.  
How does this decision apply to Principals?

The Court only addressed those regulations challenged in the lawsuit.  As NYSUT brought this case, it did not object to any of the regulations that solely affected principals.  However, to the degree that the stuck regulations discussed above (specifically the overall HEDI rating scoring band and having the APPR be a significant factor in tenure decisions) apply to principals they are also invalid.  SED’s recent guidance also supports this position.  
Should I modify my APPR plan?

Not necessarily.  If the District and the Union have agreed upon a plan then with the exceptions listed below there is not any legal reason to modify it.  
To the degree an existing plan has incorporated the overall HEDI rating scale, once that issue is resolved then it will potentially need to be modified to conform. 

To the degree your district has adopted a plan for Teachers that uses the same State Growth Measures for the Local Component then this will need to be changed.  

If the District has adopted a plan that identified the reporting requirements only, but had placeholder language as to all parts that required negotiation, then such a plan would not have to be changed until the plan is negotiated.  Such negotiations can now be done in light of the above mentioned changes. 

What if the District and Union come to agreement on a plan based upon the Court’s ruling and then the Appellate Court overrules all or part of the decision?

While this is a concern and may require additional changes in the APPR plan, the majority of the required plan elements remains outside the scope of the litigation and will remain intact.  
Perhaps the most significant change that could impact a particular District’s APPR plan is the number of observations required.  Under the initial regulations, 40 of the 60 points were required to come from multiple observations.  While this is still allowable it is no longer required.  In light of the Court’s decision, even the choice of whether to use observations is negotiable.  Therefore, the number of observations needed is also open to negotiation with no minimum number required.  If the Appellate Court was to overrule the Court’s decision and reinstate the Commissioner’s requirements, then this would require the Districts to instate the multiple observations (and base a minimum 40 of the 60 points thereon) all which would have the greatest practical impact upon a District’s APPR plan (at least in the short term).

CONCLUSION
As the APPR continues to evolve, we at Labor Relations will work to keep you informed of any developments, and we remain available to answer questions and assist in negotiating your APPR plans.  
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